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INTRODUCTION

This manual is designed as a resource for the employer who will be required to comply with the Americans with Disabilities Act (ADA).  The information contained in the manual is drawn from numerous sources and reflects the most current information available regarding the background and implementation of ADA.

The full implementation of the ADA took place on July 26, 1992 when all employers with 25 or more employees were required to comply with Title I of the Act.  There will continue to be material published that provides further information and guidance about the implications and implementation provisions of the ADA.  The manual is designed so you can add additional resource materials to the various sections and provide continual updating of the most current information about the ADA.

To provide you with a synopsis of the ADA, the following is an overview of the Act and some key provision.

OVERVIEW OF THE AMERICANS WITH DISABILITIES ACT

On July 26, 1990, President Bush signed into law the Americans with Disabilities Act of 1990 (42 USC 12101-12213).  The intent of Congress and the Executive Branch of the Federal Government is to protect the rights of individuals with disabilities in all segments of society.  The specifics of the Americans with Disabilities Act (ADA) will be examined, analyzed, refined, and litigated over the next several years. However, employers should consider and implement plans to meet the regulatory requirements of ADA.

The following outline is a brief overview of the ADA.  The ADA is a new and complex statute and in many areas the regulations provide little direction.  To assure compliance with the ADA, we strongly advise that in developing your program you consult with your staff or outside attorneys.

WHAT IS ADA?

ADA is intended to eliminate “discrimination against individuals with disabilities”.  Over 40 million Americans with disabilities will be impacted by the enactment of ADA.  The law states that ADA is to:

1.) Provide a clear and comprehensive mandate for the elimination of discrimination against individuals with disabilities;

2.) Provide clear, strong, consistent, enforceable standards addressing discrimination against individuals with disabilities;

3.) Ensure that the Federal Government plays a central role in enforcing the standards established in this Act on behalf of individuals with disabilities; and

4.) Invoke the sweep of congressional authority, including the power to enforce the fourteenth amendment and to regulate commerce, in order to address the major areas of discrimination faced day-to-day by people with disabilities.

ADA contains regulations which impact Employment (Title I), Public Services (Title II), Public Accommodations (Title III), Telecommunications (Title IV), and Miscellaneous Provisions (Title V).  The following provides information regarding organizations affected by each Title.




Private Sector
 Public Sector

 Not Covered

	Employment

(Title I)
	· 25 or more employees (after July 26, 1992)

· 15 or more employees (after July 26, 1994)
	· Congress

· State and local governments, agencies, departments & special purpose districts.


	· Fewer than 15 employees

· Private membership clubs

· U.S. government or corporation wholly owned by U.S. Indian tribes.

	Public Services

(Title II)
	Covered by Title III
	· State and local governments departments, agencies and special purpose districts.

· Public transportation agencies (bus, subway, light rail, commuter rail systems and facilities)

· Amtrak
	· Public school transportation

· Airline transportation

· Federal government

	Public Accommodations (Title III)
	· Places of public accommodation as defined in Sec. 301(7)(A)-(L)

· Religious entities provided by private companies.
	Covered by Title II
	· Residential facilities

· Airline transportation

· Inns with 5 rooms or fewer

· Public transportation

· Private membership clubs

· Establishments operated by federal, state, or local governments.

	Telecommunications (Title IV)
	· Common carriers providing interstate and/or intrastate telephone services.
	
	


1.) WHAT IS A DISABILITY?

The term of “disability”, as defined by ADA, means with respect to an individual who has:

A.) a physical or mental impairment that substantially limits one or more of major life activities of such individual:

B.) a record of such an impairment; or

C.) being regarded as having such an impairment.

Individuals with disabilities likely to be covered may include (but not limited to): Wheelchair users, persons with other mobility limitations (e.g. cane or walker users), individuals with visual or hearing impairments, individuals with limb amputations or other orthopedic restrictions such as lifting (e.g. back injuries), inability to work on uneven surfaces (e.g. unstable knees), individuals with learning or cognitive limitations (such as memory), individuals with poor speaking skills or without speech, individual with neurological impairments (i.e. epilepsy) and those with other physical deformities that may be more cosmetic than functional in nature (e.g. burn disfigurements).

While this law principally addresses the hiring of individuals with disabilities, it may be used to focus on employees injured on the job who may have a temporary or permanent disability.  Return to Work or Light-Duty policies will become essential as methods used to implement compliance with this law.

Persons who may be excluded from ADA are: users of illegal drugs; persons in positions where the safety of others is directly effected (e.g. police/fire); and persons whose accommodations are so extensive that they would create an undue economic or business hardship on the employer.  The economic or business hardship argument will require extensive documentation and may apply more to smaller employers.

WHAT ARE KEY EMPLOYEMENT PROVISIONS?

The key provisions for XXYYZZ are to insure equal access for all job applicants, identify the essential functions of each job, consider and, where it will not cause undue economic or business hardship, implement reasonable accommodations for applicants and employees with disabilities.

To insure equal access for all job applicants, XXYYZZ needs to insure that all employment announcements include individuals with disabilities, or the interview process does not discriminate against an applicant because of their disability.  The company should review all procedures, information, and selection processes to insure equal access for applicants with a disability.

The task of identifying essential functions of each job is more complex.  This requirement is designed to insure that specific functions of each job are defined and relevant to the job’s expectations.  Each job will need to be examined to determine the essential functions.

Since no actual definition of “reasonable accommodations” was written into ADA, what actually constitutes “reasonable accommodations” will probably be decided by the courts. However, the following are examples of what may be considered reasonable:

· Modified work schedules

· Provision of qualified readers or interpreters

· Accessible building exteriors including power opening doors and parking lots with ramps, not stairs, leading to the building

· Emergency egress plans for individuals with disabilities when elevators are not functional

· Accessible Bathrooms, hallways, conference rooms, and work spaces for wheelchair users and individuals with other mobility impairments

· Adjustable workstations for multiple user areas, e.g. VDT’s

· Workstations with appropriate heights, reach distances, and angles

· Lifting and carrying aids

· Special gripping and holding devices

· Fully adjustable orthopedic/ergonomic chairs and seats which match worker anthropometry and conditions.

· Large print manuals or magnification systems

· Headsets and other hearing augmentations

· Education for administrators, supervisors and co-workers regarding disability issues.

There are clearly a wide range of accommodations that will be considered reasonable.  Developing policies and procedures to evaluate and accommodate an applicant’s and an employee’s needs will be essential.  These policies and procedures will allow handling of each person on a case-by-case basis.

Reasonable accommodations present possible remedies for enabling an applicant or an employee with a disability to complete the essential functions of the job.

IMPLEMENTATION AND ACTIONS

The effective date for implementing the requirements of the ADA for employers with 25 or more employees, July 1, 1992, is approaching rapidly. Employers with 15 or more employees have until July 1, 1994 for implementing the requirements.  Accessibility to your place of business by customers was effective on January 26, 1992. As an employer, the best approach to ADA is to formulate a plan of action and implement it now. The following is a suggested outline:

· Obtain as much information about the ADA as possible

· Inform management of the requirements of the ADA and get a commitment to act.

· Identify person(s) within your organization responsible for carrying out the requirements of ADA.

· Develop an action committee that includes management, personnel, operations, and labor functions to review the requirements of ADA for customers, applicants, and employees.

· Establish policies and procedures for fulfilling the mandatory requirements of ADA.

· Develop internal and external resource persons to assist on a particular case and in procedures such as essential functions and reasonable accommodation.

Using a proactive approach to ADA can reduce long-term costs for employee injuries and retraining, expand your applicant pool, and increase your potential customers.

D.) TITLE I-EMPLOYMENT

PART 1630 – REGULATIONS TO IMPLEMENT THE EQUAL EMPLOYMENT PROVISIONS OF THE AMERICANS WITH DISABILITIES ACT

Sec. 1630.1
Purpose, applicability, and construction

Sec. 1630.2
Definitions

Sec. 1630.3
Exceptions to the definitions of  “Disability” and “Qualified Individual with a Disability”

Sec. 1630.4
Discrimination prohibited

Sec. 1630.5
Limiting, segregating, and classifying

Sec. 1630.6
Contractual or other arrangements

Sec. 1630.7
Standards, criteria, or methods of administration

Sec. 1630.8
relationship or association with an individual with a disability

Sec. 1630.9
not making reasonable accommodations

Sec. 1630.10
Qualification standard, tests, and other selection criteria

Sec. 1630.11
Administration of tests

Sec. 1630.12
Retaliation and coercion

Sec. 1630.13
Prohibited medical examinations and inquiries specifically permitted.

Sec. 1630.14
Medical examinations and inquiries specifically permitted

Sec. 1630.15
Defenses

Sec. 1630.16
Specific activities permitted.

Appendix to Part 1630 – Interpretive Guidance on Title I of the Americans with

Disabilities Act.








Authority: 42 U.S.C. 12116.

1630.01 Purpose, applicability and construction

(a) Purpose.  The purpose of this part is to implement title I of the Americans with Disabilities Act (42 U.S.C. 12101, et seq.)  (ADA), requiring equal employment opportunities for qualified individuals with disabilities, and sections 3(2), 3(3), 501, 503, 506(e), 508, 510 and 511 of the ADA as those sections pertain to the employment of qualified individuals with disabilities.

(b) Applicability.  This part applies to “covered entities” as defined at 1630.2 (b).

(c) Construction. – 
(1) In general.   Except as otherwise provided in this part, this part does not apply a lesser standard than the standards applied under title V o the Rehabilitation Act of 1973 (29 U.S.C. 790-794a), or the regulations issued by Federal agencies pursuant to that title.

(2) Relationship to other laws. This part does not invalidate or limit the remedies, rights, and procedures of any Federal law or law of any State or political subdivision of any State or jurisdiction that provides greater or equal protection for the rights of individuals with disabilities than are afforded by this part. 

_____________________________________________________

This is excerpted verbatim form the Federal Register, Vol. 56, No 144, Friday, July 26, 1991, pp. 35734-35739.

1630.2 Definitions

(a) Commission means the Equal Employment Opportunity Commission established by section 705 of the civil Rights Act of 1964 (42 U.S.C. 200e-4).

(b) Covered Entity means an employer, employment agency, labor organization, or joint labor management committee.

(c) Person, labor organization, employment agency, commerce and industry affecting commerce shall have the same meaning given those terms in section 701 of the Civil Rights Act of 1964 (42 U.S.C. 2000e).

(d) State means each of the several States, the District of Columbia, the Commonwealth of Puerto Rico, Guam, American Samoa, the Virgin Islands, the Trust Territory of the Pacific Islands, and the Commonwealth of the Northern Mariana Islands.

(e) Employer – (1) In general.  The term employer means a person engaged in an industry affecting commerce who has 15 or more employees for each working day in each of 20 or more calendar weeks in the current or preceding calendar year, and any agent of such person, except that, from July 26, 1992 through July 25, 1994, an employer means a person engaged in an industry affecting commerce who has 25 or more employees for each working day in each of 20 or more calendar weeks in the current or preceding year and any agent of such person.

(2) Exception.  The term employer does not include – 

(i) The United States, a corporation wholly owned by the government of the United states, or an Indian tribe; or

(ii) A bona fide private membership club (other than a labor organization) that is exempt from taxation under section 501(c) of the Internal Revenue Code of 1986.

(f.) Employee means and individual employed by an employer.

(g.) Disability means, with respect to an individual –

(1) A physical or mental impairment that substantially limits one or more of the major life activities of such individual;

(2) A record of such an impairment; or

(3) Being regarded as having such an impairment 
(see 1630.3 for exception to this definition.)

(h.) Physical or mental impairment means:

(1) Any physiological disorder, or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: neurological, musculoskeletal, special sense organs, respiratory (including speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and endocrine; or 

(2) Any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or mental illness, and specific learning disabilities. 

(i) Major Life Activities  means functions such as caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working.

(j) Substantially limits – (1) The term substantially limits  means;

(i) Unable to perform a major life activity that the average person in the general population can perform; or

(ii) Significantly restricted as to the condition, manner or duration under which an individual can perform a particular major life activity as compared to the condition, manner, or duration under which the average person in the general population can perform that same major life activity.

(2) The following factors should be considered in determining whether an individual is substantially limited in a major life activity:

(i) The nature and severity of the impairment;

(ii) The duration or expected duration of the impairment; and 

(iii) The permanent or long term impact, or the expected permanent or long term impact of or resulting from the impairment

(3) With respect to the major life activity of  working – 
(i) The term substantially limits  means significantly restricted in the ability to perform either a class of jobs or a broad range of jobs in various classes as compared to the average person having comparable training, skills and abilities.  The inability to perform a single, particular job does not constitute a substantial limitation in the major life activity of working.

(ii) In addition to the factors listed in paragraph (j) (2) of this section, the following factors may be consi9dered in determining whether an individual is substantially limited  in the major life activity of “working”:

(A)The geographical area to which the individual has reasonable access;

(B) The job from which the individual has been disqualified because of an impairment, and the number and types of other jobs not utilizing similar training, knowledge, skills or abilities, within that geographical area, from which the individual is also disqualified because of the impairment (class of jobs); and or

(C) The job from which the individual has been disqualified because of an impairment, and the number and types of other jobs not utilizing similar training, knowledge, skills or abilities, within that geographical area, from which the individual is also disqualified because of the impairment (broad range of jobs in various classes).

(k) Has a record of such impairment means has a history of, or has been misclassified as having, a mental or physical impairment that substantially limits on or more major life activities.

(L) Is regarded as having such impairment means;

(1) Has a physical or mental impairment that does not substantially limit major life activities but is treated by a covered entity as constituting such limitation;

(2) Has a physical or mental impairment that substantially limits major life activities only as a result of the attitudes of others toward such impairment; or

(3) Has none of the impairments defined in paragraphs (h) (1) or (2) of this section but is treated by a covered entity as having a substantially limiting impairment.

(m) Qualified individual with a disability means an individual with a disability who satisfies the requisite skill, experience, education or other job-related requirements of the employment position such individual holds or desires, and who, with or without reasonable accommodation, can perform the essential functions of such position. (See 1630.3 for exceptions to this definition.)

(n) Essential functions. – (1) In general. The term essential functions  means the fundamental job duties of the employment position the individual with a disability holds or desires.  The term “essential functions” does not include the marginal functions of the position.

(3) A job function may be considered essential for any of several reasons, including but not limited to the following;

(i) The function may be essential because the reason the position exists is to perform that function;

(ii) The function may be essential because of the limited number of employees available among whom the performance of that job function can be distributed; and/or

(iii) The function may be highly specialized so that the incumbent in the position is hired for his or her expertise or ability to perform the particular function.

(4) Evidence of whether a particular function is essential includes, but is not limited to:

(i) The employer’s judgment as to which function are essential

(ii) Written job descriptions prepared before advertising or interviewing applicants for the job;

(iii) The amount of time spent on the job performing the function;

(iv) The consequences of not requiring the incumbent to perform the function;

(v) The terms of a collective bargaining agreement;

(vi) The work experience of past incumbents in similar jobs.

(o) Reasonable accommodation.  (1) The term reasonable accommodation means:

(i) Modifications or adjustments to a job application process that enable a qualified applicant with a disability to be considered for the position such qualified applicant desires; or

(ii) Modifications or adjustments to the work environment, or to the manner or circumstances under which the position held or desired is customarily performed, that enable a qualified individual with a disability to perform the essential functions of that position; or

(iii) Modifications or adjustments that enable a covered entity’s employee with a disability to enjoy equal benefits and privileges of employment as are enjoyed by its other similarly situated employees without disabilities.

(2) Reasonable accommodation may include but is not limited to:

(i) Making existing facilities used by employees readily accessible to and usable by individuals with disabilities; and

(ii) Job restructuring; part-time or modified work schedules; reassignment to a vacant position; acquisition or modifications of equipment or devices; appropriate adjustment or modifications of examination, training materials, or policies; the provision  of qualified readers or interpreters; and other similar accommodations for individuals with disabilities.

(3) To determine the appropriate reasonable accommodation it may be necessary for the covered entity to initiate an informal, interactive process with the qualified individual with a disability in need of the accommodation.  This process should identify the precise limitations resulting from the disability and potential reasonable accommodations that could overcome those limitations.

(p) Undue Hardship – (1) In general. Undue hardship means, with respect to the provision of an accommodation, significant difficulty or expense incurred by a covered entity, when considered in light of the factors set forth in paragraph (p) (2) of this section.

(2) Factors to be considered.   In determining whether an accommodation would impose an undue hardship on a covered entity, factors to be considered include:

(i) The nature and net cost of the accommodation needed under this part, taking into consideration the availability of tax credits and deductions, and/or outside funding:

(ii) The overall financial resources of the facility of facilities involved in the provision of the reasonable accommodation, the number of persons employed at such facility, and the effect on expenses and resources;

(iii) The overall financial resources of the covered entity, the overall size of the business of the covered entity with respect to the number of its employees, and the number, type and location of its facilities;

(iv) The type of operation or operations of the covered entity, including the composition, structure and functions of the workforce of entity, and the geographic separateness and administrative or fiscal relationship of the facility or facilities in question to the covered entity; and

(v) The impact of the accommodation upon the operation of the facility, including the impact on the ability of other employees to perform their duties and the impact on the facility’s abilty to conduct business.

(q) Qualifications standards means the personal and professional attributes including the skill, experience, education, physical, medical, safety and other requirements which an individual must meet in order to be eligible for the position held or desired.

(r) Direct Threat means a significant risk of substantial harm to the health or safety of the individual or others that cannot be eliminated or reduced by reasonable accomodation.  The determination that an individual poses a “direct threat” shall be based on an individualized assessment of the individual’s present ability to safely perform the essential function of the job.  This assessment shall be based on a reasonable medical judgment that relies on the most current medical knowledge and/or the best available objective evidence.  In determining whether an individual would pose a direct threat, the factors to be considered include; 

(1) The duration of the risk;

(2) The nature and severity of the potential harm

(3) The likelihood that the potential harm will occur; 

(4) The imminence of the potential harm.

1630.0 Exceptions to the definitions of “Disability” and “Qualified Individual with a Disability.”

(a) The terms disability and qualified individual with a disability do not include individuals currently engaging in the illegal use of drugs, when the covered entity acts on the basis of such use.

(1) Drug means a controlled substance, as defined in schedules I through V of Section 202 of the Controlled Substances Act (21 U.S.C. 812)

(2) Illegal use of drugs means the use of drugs the possession or distribution of which is unlawful under the Controlled Substances Act, as periodically updated by the Food and Drug Administration.  This term does not include the use of a drug taken under the supervision of a licensed health care professional, or other uses authorized by the Controlled Substances Act or other provisions of Federal law.

(b) However, the terms disability and qualified individual with a disability may not exclude and individual who:

(1) Has successfully completed a supervised drug rehabilitation program and is no longer engaging in the illegal use of drugs, or has otherwise been rehabilitated successfully and is no longer engaging in the illegal use of drugs; or

(2) Is participating in a supervised rehabilitation program and is no longer engaging in such use; or 

(3) Is erroneously regarded as engaging in such use, but is not engaging in such use.

(c) It shall not be a violation of this part for a covered entity to adopt or administer reasonable policies or procedures, including but not limited to drug testing, designed to ensure that an individual described in paragraph (b) (1) or (2) of this section is no longer engaging in the illegal use of drugs.  (See 1630.16 (c) Drug Testing.)

(d) Disability does not include:

(1)Transvestitism, transsexualism, pedophilia, exhibitionism, voyeurism, gender identity disorders not resulting from physical impairments or other sexual behavior disorders;

(2) Compulsive gambling, kleptomania or pyromania; or 

(3) Psychoactive substance use disorders resulting from current illegal use of drugs.

(e) Homosexuality and bisexuality are not impairments and so are not disabilities as defined in this part.

1630.3 Discrimination prohibited

It is unlawful for a covered entity to discriminate on the basis of disability against a qualified individual with a disability in regard to:

(a) Recruitment, advertising, and job application procedures;

(b) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff, termination, right of return from layoff, and rehiring;

(c) Rates of pay or any other form of compensation and changes is compensation.

(d) Job assignments, job classification, organizational structures, position descriptions, lines of progression, and seniority lists;

(e) Leaves of absence, sick leave, or any other leave;

(f) Fringe benefits available by virtue of employment, whether or not administered by a covered entity.

(g) Selection and financial support for training, including;  apprenticeships, professional meetings, conferences and other related activities, and selection for leaves of absence to pursue training;

(h) Activities sponsored by a covered entity including social and recreational programs; and

(i) Any other term, condition, or privilege of employment.  The term discrimination includes, but is not limited to, the acts described in 1630.5 through 1630.13 of this part.

1630.4 Limiting, segregating, and classifying

It is unlawful for a covered entity to limit, segregate, or classify a job applicant or employee in a way that adversely affects his or her employment opportunities or status on the basis of disability.

1630.5 Contractual or other arrangements

(a) In general.  It is unlawful for a covered entity to participate in a contractual or other arrangement or relationship that has the effect of subjecting the covered entity’s own qualified applicant or employee with a disability to the discrimination prohibited by this part.

(b) Contractual or other arrangement defined.  The phrase contractual or other arrangement or relationship includes, but is not limited to, a relationship with an employment or referral agency;  labor union, including collective bargaining agreements; an organization providing fringe benefits to an employee of the covered entity; or an organization providing training and apprenticeship programs.

(c) Application. This section applies to a covered entity, with respect to its own applications or employees, whether the entity accepted the contract or acceded to the relationship.  A covered entity is not liable for the actions of the other party or parties to the contract which only affect that other party’s employees or applicants.

1630.6 Standards, criteria, or methods of administration

It is unlawful for a covered entity to exclude or deny equal jobs or benefits to, or otherwise discriminate against, a qualified individual because of the known disability of an individual with whom the qualified individual is known to have a family, business, social or other relationship or association.

1630.9 Not making reasonable accommodation

(a) It is unlawful for a covered entity not to make reasonable accommodation to the know physical or mental limitations of an otherwise qualified applicant or employee with a disability, unless such covered entity can demonstrate that the accommodation would impose an undue hardship on the operation of its business.

(b) It is unlawful for a covered entity to deny employment opportunities to an otherwise qualified job applicant or employee with a disability based on the need of such covered entity to make reasonable accommodation to such individual’s physical or mental impairments.

(c) A covered entity shall not be excused from the requirements of this part because of any failure to receive technical assistance authorized by section 506 of the ADA, including any failure in the development or dissemination of any technical assistance manual authorized by that Act.

(d) A qualified individual with a disability is not required to accept an accommodation, aid, service, opportunity, or benefit, which such qualified individual chooses not to accept.  However, if such individual rejects a reasonable accommodation, aid, service, opportunity or benefit that is necessary to enable the individual to perform the essential functions of the position held or desired, and cannot, as a result of that rejection, perform the essential functions of the position, the individual will not be considered a qualified individual with a disability.

1630.10 Qualification standards, tests, and other selection criteria

It is unlawful for a covered entity to use qualification standards, employment tests or other selection criteria that screen out or tend to screen out an individual with a disability or a class of individuals with disabilities, on the basis of disability, unless the standard, test or other selection criteria, as used by the covered entity, is shown to be job-related for the position in question and is consistent with business necessity.

1630.11 Administration of tests

It is unlawful for a covered entity to fail to select and administer tests concerning employment in the most effective manner to ensure that, when a test is administered to job applicant or employee who has a disability that impairs sensory, manual or speaking skills, the test results accurately reflect the skills, aptitude, or whatever other factor of the applicant or employee that the test purports to measure, rather than reflecting the impaired sensory, manual or speaking sills of such employee or applicant (except where such skills are the factors that the test purports to measure).

1630.12 Retaliation and coercion.

(a) Retaliation.  It is unlawful to discriminate against any individual because that individual has opposed any act or practice made unlawful by this part or because that individual made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing to enforce any provision contained in this part.

(b) Coercion, interference or intimidation.  It is unlawful to coerce, intimidate, threaten, harass or interfere with any individual in the exercise or enjoyment of, or because that individual aided or encouraged any other individual in the exercise of, any right granted or protected by this part.

1630.13

(a) Pre-employment examination or inquiry.   Except as permitted by 1630.14, it is unlawful for a covered entity to conduct a medical examination of an applicant or to make inquiries as to whether an applicant is an individual with a disability or as to the nature or severity of such disability.

(b) Examination or inquiry of employees.  Except as permitted by 1630.14, it is unlawful for a covered entity to require a medical examination of an employee or to make inquiries as to whether an employee is an individual with a disability or as to the nature or severity of such disability.

1630.14

(a) Acceptable pre-employment inquiry.  A covered entity may make pre-employment inquiries into the ability of an applicant to perform job-related functions, and/or may ask an applicant to describe or to demonstrate how, with or without reasonable accommodation, the applicant will be able to perform job-related functions.

(b) Employment entrance examination.  A covered entity may require a medical examination (and/or inquiry) after making an offer of employment to a job applicant and before the applicant begins his or her employment duties, and may condition an offer of employment on the results of such examination (and/or inquiry), if all entering employees in the same job category are subjected to such an examination (and/or inquiry) regardless of disability.

(1) Information obtained under paragraph (b) of this section regarding the medical condition or history of the applicant shall be collected and maintained on separate forms and in separate medical files and be treated as a confidential medical record, except that:

(i) supervisors and managers may be informed regarding the necessary restrictions on the work or duties of the employee and necessary accommodations;

(ii) First aid and safety personnel may be informed, when appropriate, if the disability might require emergency treatment; and

(iii) Government official investigating compliance with this par shall be provided relevant information on request.

(2) The results of such examinations shall not be used for any purpose inconsistent with this part.

(3) Medical examinations conducted in accordance with this section do not have to be job-related and consistent with business necessity.  However, if certain criteria are used to screen out an employee or employees with disabilities as a result of such and examination or inquiry, the exclusionary criteria must be job-related and consistent with business necessity, and performance of the essential job functions cannot be accomplished with reasonable accommodation as required in this part.  (See 1630.15(b) Defenses to charges of discriminatory application of selection criteria.)

(c) Examination of employees. A covered entity may require a medical examination (and/or inquiry) of an employee that is job-related and consistent with business necessity.  A covered entity may make inquiries into the ability of an employee to perform job-related functions.

(1) Information obtained under paragraph (c) of this section regarding the medical condition or history of any employee shall be collected and maintained on separate forms and in separate files and be treated as a confidential medical record, except that:

(i) Supervisors and managers may be informed regarding necessary restrictions on work or duties of the employee and necessary accommodations;

(ii)  First aid and safety personnel may be informed, when appropriate, if the disability might require emergency treatment; and 

(iii) Government official investigating compliance with this part shall be provided relevant information on request.

(2)Information obtained under paragraph (c) of this section regarding the medical condition or history of any employee shall not be used for any purpose inconsistent with this part. 

(d) Other acceptable examinations and inquiries.  A covered entity may conduct voluntary medical examinations and activities, including voluntary medical histories, which are part of an employee health program available to employees at the work site.

(1) Information obtained under paragraph (d) of this section regarding the medical condition or history of any employee shall be collected and maintained on separate forms and in separate medical files and be treated as a confidential medical record, except that:

(i) Supervisors and managers may be informed regarding necessary restrictions on the work or duties of the employee and necessary accommodations;

(ii) First aid and safety personnel may be informed, when appropriate, if the disability might require emergency treatment; and

(iii) Government officials investigating compliance with this part shall be provided relevant information on request.

(2) Information obtained under paragraph (d) of this section regarding the medical condition or history of any employee shall not be used for any purpose inconsistent with this part.

1630.15 Defenses

Defenses to an allegation of discrimination under this part may include, but are not limited to, the following:

(a) Disparate treatment charges. It may be a defense to a charge of desperate treatment brought under 1630.4 through 1630.8 and 1630.11 through 1630.12 that the challenged action is justified by a legitimate, nondiscriminatory reason.

(b) Charges of discriminatory application of selection criteria. – (1)In general.  It may be a defense to a charge of discrimination, as described in 1630.10, that an alleged application of qualification standards, tests, or selection criteria that screens out or tends to screen out or otherwise denies a job or benefit to an individual with a disability has been shown to be job-related and consistent with business necessity, and such performance cannot be accomplished with reasonable accommodation, as required in this part.

(3) Direct threat as a qualification standard. The term “qualification standard” may include a requirement that an individual shall not pose a direct threat to the health or safety of the individual or others in the workplace. (See 1630.2 (r) defining direct threat.)

(c) Other disparate impact charges.  It may be a defense to a charge of discrimination brought under this part that a uniformly applied standard, criterion, or policy has a disparate impact on an individual with a disability or a class of individuals with disabilities that the challenged standard, criterion or policy has been shown to be job-related and consistent with business necessity, and such performance cannot be accomplished with reasonable accommodation, as required in this part.

(d) Charges of not making reasonable accommodation.  It may be a defense to a charge of discrimination, as described in 1630.9, that a requested or necessary accommodation would impose an undue hardship on the operation of the covered entity’s business.

(e) Conflict with other federal laws.  It may be a defense to a charge of discrimination under this part that a challenged action is required or necessitated by another Federal law or regulation, or that another Federal law or regulation prohibits an action (including the provision of a particular reasonable accommodation) that would otherwise be required by this part.

(f) Additional defenses.  It may be a defense to a charge of discrimination under this part that the alleged discriminatory action is specifically permitted by 1630.14 or 1630.16.

1630.16

(a) Religious entities.  A religious corporation, association, educational institution, or society is permitted to give preference in employment of individuals of a particular religion to perform work connected with the carrying on by that corporation, association, educational institution, or society of its activities.  A religious entity may require that all applicants and employees conform to the religious tenets of such organization.  However, a religious entity may not discriminate against a qualified individual, who satisfies the permitted religious criteria because of his or her disability.

(b) Regulation of alcohol and drugs.  A covered entity:

(1) May prohibit the illegal use of drugs and the use of alcohol at the workplace by all employees;

(2) May require that employees not be under the influence of alcohol or be engaging in the illegal use of drugs at the workplace;

(3) May require that all employees behave in conformance with the requirements established under the Drug-Free Workplace Act of 1988 (41 U.S.C. 701 et seq.):

(4) May hold an employee who engages in the illegal use of drugs or who is an alcoholic to the same qualification standards for employment or job performance and behavior to which the entity holds its other employees, even if any unsatisfactory performance or behavior is related to the employee’s drug use or alcoholism;

(5) May require that its employees employed in an industry subject to such regulations comply with the standards established in the regulations (if any) of the Department of Defense and Transportation and of the Nuclear Regulatory Commission that apply to employment in sensitive positions subject to such regulations.

(c) Drug testing – (1) General policy.  For purposed of this part, a test to determine the illegal use of drugs is not considered a medical examination.  Thus, the administration of such drug tests by a covered entity to its job applicants or employees in not a violation of 1630.13 of this part.  However, this part does not encourage, prohibit, or authorize a covered entity to conduct drug tests of job applicants or employees to determine the illegal use of drugs or to make employment decisions based on such test results.

(4) Transportation Employees.  This part does not encourage, prohibit, or authorize the otherwise lawful exercise by entities subject to the jurisdiction of the Department of Transportation of authority to:

(i) Test employees of entities in, and applicants for, positions involving safety sensitive duties for the illegal use of drugs or for on-duty impairment by alcohol; and

(ii) Remove from safety-sensitive positions persons who test positive for illegal use of drugs or on-duty impairment by alcohol pursuant to paragraph (c)(2)(i) of this section.

(5) Confidentiality.  Any information regarding the medical condition or history of any employee or applicant obtained from a test to determine the illegal use of drugs, except information regarding the illegal use of drugs, is subject to the requirements of 1630.14(b) (2) and (3) of this part.

(d) Regulation of smoking.  A covered entity may prohibit or impose restrictions on smoking in places of employment.  Such restrictions do not violate any provision of this part.

(e) Infectious and communicable diseases; food handling jobs – (1) In general.  Under title I of the ADA, section 103(d)(1), the Secretary of Health and Human Services is to prepare a list, to be updated annually, of infectious and communicable diseases which are transmitted through the handling of food.  (Copies may be obtained from Center for Infectious Diseases. Centers for disease Control, 1600 Clifton Road, NE., Mailstop C09, Atlanta, GA 30333.)  If an individual with a disability is disabled by one of the infectious r communicable diseases included on this list, and if the risk of transmitting the disease associated with the handling of food cannot be eliminated by reasonable accommodation, a covered entity may refuse to assign or continue to assign such individual to a job involving food handling.  However, if the individual with a disability is a current employee, the employer must consider whether he or she can be accommodated by reassignment to a vacant position not involving food handling.

(2) Effect on state or other laws.  This part does not preempt, modify, or amend any State, county, or local law, ordinance or regulation applicable to food handling which;

(i) Is in accordance with the list, referred to in paragraph (e)(1) of this section, of infectious or communicable diseases and the modes of tr4ansmissibility published by the Secretary of Health and Human Services; and

(ii) Is designed to protect the public health from individuals who pose a significant risk to the health or safety of others, where that risk cannot be eliminated by reasonable accommodation.

(f) Health insurance, life insurance, and other benefit plans. (1) An insurer, hospital, or medical service company, health maintenance organization, or any agent or entity that administers benefit plans, or similar organizations may underwrite risks, classify risks, or administer such risks that are based on or not inconsistent with State law.

(3) A covered entity may establish, sponsor, observe or administer the terms of a bona     

      fide benefit plan that are based on underwriting risks, classifying risks, or admitting  

      such risks that are based on or not inconsistent with State law.

(4) A covered entity may establish, sponsor, observe, or administer the terms of bona fide benefit plan that is not subject to State laws that regulate insurance. 

(5) The activities described in paragraphs (f) (1), (2), and (3) of this section are permitted unless these activities are being used as a subterfuge to evade the purposes of this part.

TITLE III

PUBLIC ACCOMODATIONS AND COMMERCIAL FACILITIES
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X. Alterations

XI. Overview of Americans with Disabilities Act Accessibility Guidelines for New Construction and Alterations
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XIII. Enforcement of the ADA and its Regulations

XIV. Technical Assistance

I. Who is Covered by Title III of the ADA

   The title III regulation covers –

· Public accommodations (i.e., private entities that own, operate, lease to places of public accommodation),

· Commercial facilities, and

· Private entities that offer certain examinations and courses related to educational and occupational certification.

  Places of public accommodation include over five million private establishments, such as restaurants, hotels, theaters, convention centers, retail stores, shopping centers, dry cleaners, laundromats, pharmacies, doctors’ offices, hospitals, museums, libraries, parks, zoos, amusement parks, private schools, day care centers, health spas, and bowling alleys.

  Commercial facilities are nonresidential facilities, including office buildings, factories, and warehouses, whose operations affect commerce.

   Entities controlled by religious organizations, including places of worship, are not covered.

    Private clubs are not covered, except to the extent that the facilities of the private club are made available to customers or patrons of a place of public accommodation.

    State and local governments are not covered by the title III regulation, but rather by the Department of Justice’s title II regulation.

II. Overview of Requirements

     Public accommodations must –

· Provide goods and services in an integrated setting, unless separate or different measures are necessary to ensure equal opportunity.

· Eliminate unnecessary eligibility standards or rules that deny individuals with disabilities, unless a fundamental alteration would result in the nature of the goods and services provided.

· Make reasonable modifications in policies, practices, and procedures that deny equal access to individuals with disabilities, unless a fundamental alteration would result in the nature of the goods and services provided.

· Furnish auxiliary aids when necessary to ensure effective communication, unless an undue burden or fundamental alteration would result.

· Remove architectural and structural communication barriers in existing facilities where readily achievable.

· Provide readily achievable alternative measures when removal of barriers is not readily achievable.

· Provide equivalent transportation services and purchase accessible vehicles in certain circumstances.

· Maintain accessible features of facilities and equipment 

· Design and construct new facilities and, when undertaking alterations, alter existing facilities in accordance with the Americans with Disabilities Act Accessibility.

III. “Individuals with Disabilities”

       The American with Disabilities Act provides comprehensive civil rights protections for “individuals with disabilities.”

       An individual with a disability is a person who –

· Has a physical or mental impairment that substantially limits one or more “major life activities,” or

· Has a record of such an impairment, or

· Is regarded as having such an impairment


        Examples of physical or mental impairments include, but are not limited to, such contagious and noncontagious diseases and conditions as orthopedic, visual, speech, and hearing impairments; cerebral palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, mental retardation, emotional illness, specific learning disabilities, HIV disease (whether symptomatic or asymptomatic), tuberculosis, drug addiction, and alcoholism.  Homosexuality and bisexuality are not physical or mental impairments under the ADA.

     “Major life activities” include functions such as caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working.


      Individuals who currently engage in the illegal use of drugs are not protected by the ADA when an action is taken on the basis of their current illegal use of drugs.

IV. Eligibility for Goods and Services

· In providing goods and services, a public accommodation may not use eligibility requirements that exclude or segregate individuals with disabilities, unless the requirements are “necessary” for the operation of the public accommodation.

· For example, excluding individuals with cerebral palsy from a movie theater or restricting individuals with Down’s Syndrome to only certain areas of a restaurant would violate the regulation.

· Requirement that tend to screen out individuals with disabilities, such as requiring a blind person to produce a driver’s license as the sole means of identification for cashing a check, are also prohibited.

· Safety requirements may be imposed only if they are necessary for the safe operation of a place of public accommodation.  They must be based on actual risks and not on mere speculation, stereotypes, or generalizations about individuals with disabilities.

· For example, an amusement park may impose height requirements for certain rides when required for safety.

· Extra charges may not be imposed on individuals with disabilities to cover the costs of measures necessary to ensure nondiscriminatory treatment, such as removing barriers or providing qualified interpreters.

V. Modifications in Policies, Practices, and Procedures

· A public accommodation must make reasonable modifications in its policies, practices, and procedures in order to accommodate individuals with disabilities.

· A modification is not required if it would “fundamentally alter” the goods, services, or operations of the public accommodation.

· For example, a department store may need to modify a policy of only permitting one person at a time in a dressing room if an individual with mental retardation needs the assistance of a companion in dressing.

· Modifications in existing practices generally must be made to permit the use of guide dogs and other service animals.

· Specialists are not required to provide services outside of their legitimate areas of specialization.

· For example, a doctor who specializes exclusively in burn treatment may refer an individual with a disability, who is not seeking burn treatment, to another provider.  A burn specialist, however, could not refuse to provide burn treatment to, for example, an individual with HIV disease.

VI. Auxiliary Aids

· A public accommodation must provide auxiliary aids and services when they are necessary to ensure effective communication with individuals with hearing, vision o speech impairments.
· “Auxiliary aids” include such services or devices as qualified interpreters, assistive listening headsets, television captioning and decoders, telecommunications devices for deaf persons (TDD’s), videotext displays, readers, taped texts brailled materials, and large print materials.
· The auxiliary aid requirement is flexible.  For example, a brailled menu is not required, if waiters are instructed to read the menu to blind customers.
· Auxiliary aids that would result in an undue burden, (i.e., “significant difficulty or expense”) or in a fundamental alteration in the nature of the goods or services are not required by the regulation.  However, a public accommodation must still furnish another auxiliary aid, if available, that does not result in a fundamental alteration or an undue burden.

VII. Existing Facilities: Removal of Barriers

· Physical barriers to entering and using existing facilities must be removed when “readily achievable.”
· Readily achievable will be determined on a case-by-case basis in light of the resources available.
· The regulation does not require the rearrangement of temporary or movable structures, such as furniture, equipment, and display racks to the extent that it would result in a significant loss of selling or serving space.
· Legitimate safety requirements may be considered in determining what is readily achievable so long as they are based on actual risks and are necessary for safe operation.
· Examples of barrier removal measures include—
· Installing ramps,
· Making curb cuts at sidewalks and entrances,
· Rearranging tables, chairs, vending machines, display racks and other furniture,
· Widening doorways,
· Installing grab bars in toilet stalls, and
· Adding raised letters or Braille to elevator control buttons.
· First priority should be given to measures that will enable individuals with disabilities to “get in the front door,” followed by measures to provide access to areas providing goods and services.
· Barrier removal measures must comply, when readily achievable, with the alterations requirements of the ADA Accessibility Guidelines.  If compliance with the Guidelines is not readily achievable, other safe, readily achievable measures must be taken, such as installation of a slightly narrower door than would be required by the Guidelines.
VIII. Existing Facilities:  Alternatives to Barrier Removal

· The ADA requires the removal of physical barriers, such as stairs, if it is “readily achievable.”  However, if removal is not readily achievable, alternative steps must be taken to make goods and services accessible.
Examples of alternative measures include—

· Providing goods and services at the door, sidewalk, or curb,
· Providing home delivery,
· Retrieving merchandise from inaccessible shelves or racks,
· Relocating activities to accessible locations.
· Extra charges may not be imposed on individuals with disabilities to cover the costs of measures used as alternatives to barrier removal.  For example, a restaurant may not charge a wheelchair user extra for home delivery when it is provided as the alternative to barrier removal.
IX. New Construction

· All newly constructed places of public accommodation and commercial facilities must be accessible to individuals with disabilities to the extent that it is not structurally impracticable.
· The new construction requirements apply to any facility occupied after January 26, 1993, for which the last application for a building permit or permit extension is certified as complete after January 26, 1992.
· Full compliance will be considered “structurally impracticable” only in those rare circumstances when the unique characteristics of terrain prevent the incorporation of accessibility features (e.g., marshland that requires construction on stilts.)
· The architectural standards for accessibility in new construction are contained in the ADA Accessibility Guidelines issued by the Architectural and Transportation Barriers Compliance board, an independent Federal agency.  These standards are incorporated in the final Department of Justice title III regulation.
· Elevators are not required in facilities under three stories or with fewer than 3,000 square feet per floor, unless the building is a shopping center, shopping mall, professional office of a health care provider, or station used for public transportation.
X. Alterations

· Alteration after January 26, 1992 to existing places of public accommodation and commercial facilities must be accessible to the maximum extent feasible.
· The architectural standards for accessibility in alterations are contained in the ADA Accessibility Guidelines issued by the Architectural and Transportation Barriers Compliance Board.  These standards are incorporated in the final Department of Justice title III regulation.
· An alteration is a change that affects usability of a facility.  For example, if during remodeling, renovation, or restoration, a doorway is being relocated, the new doorway must be wide enough to meet the requirements of the ADA Accessibility Guidelines.
· When alterations are made to a “primary function area,” such as the lobby or work areas of a bank, an accessible path of travel to the altered area, and the bathrooms, telephones, and drinking fountains serving that area, must be made accessible to the extent that the added accessibility costs are not disproportionate to the overall cost of the original requirement.
· Alterations to windows, hardware, controls, electrical outlets, and signage in primary function areas do not trigger the path of travel requirement.
· The added accessibility costs are disproportionate if they exceed 20 percent of the original alteration.
· Elevators are not required in facilities under three stories or with fewer than 3,000 square fee per floor, unless the building is a shopping center, shopping, professional office of a health care provider, or station used for public transportation.
XI. Overview of Americans with Disabilities Act Accessibility Guidelines for New Construction and Alterations

· New construction and alterations must be accessible in compliance with the ADA Accessibility Guidelines.
· The Guidelines contain design (“technical”) standards for building and site elements, such as parking, accessible routes, ramps, stairs, elevators, doors, entrances, drinking fountains, bathrooms, controls and operating mechanisms, storage areas, alarms, signage, telephones, fixed seating and tables, assembly areas, automated teller machines, and dressing rooms.  They also have specific technical standards for restaurants, medical care facilities, mercantile facilities, libraries and transient lodging (such as hotels and shelters).
· The Guidelines also contain “scoping” requirements in new construction—
· At least 50 percent of all public entrances must be accessible.  In addition, there must be accessible entrances to enclosed parking, pedestrian tunnels, and elevated walkways.
· An accessible route must connect accessible public transportation stops, parking spaces, passenger loading zones, and public streets or sidewalks to all accessible features and spaces within a building.
· Every public and common use bathroom must be accessible.  Only one stall must be accessible, unless there are six or more stalls, in which case two stalls must be accessible (one of which must be of an alternate, narrow-style design).
· Each floor in a building without a supervised sprinkler system must contain an “area of rescue assistance” (i.e., an area with direct access to an exit stairway where people unable to use stairs may await assistance during an emergency evacuation).
· One TDD must be provided inside any building that has four or more public pay telephones, counting both interior and exterior phones.  In addition, one TDD must be provided whenever there is an interior public pay phone in a stadium or arena; convention center; hotel with a convention center; covered shopping mall; or hospital emergency, recovery, or waiting room.
· One accessible public phone must be provided for each floor, unless the floor has two or more banks of phones, in which case there must be one accessible phone for each bank.
· Fixed seating assembly areas that accommodate 50 or more people or have audio-amplification systems must have a permanently installed assistive listening system.
· Dispersal of wheelchair seating in theaters is required where there are more than 300 seats.  In addition, at least on e percent of all fixed seats must be aisle seats without armrests (or with movable armrests).  Fixed seating for companions must be located adjacent to each wheelchair location.
· Where automated teller machines are provided, at least one must be accessible.
· Five percent of fitting and dressing rooms (but never less than one) must be accessible.
· Following are examples of specific scoping requirements for new construction of special types of facilities, such as restaurants, medical care facilities, mercantile establishments, libraries, and hotels—
· In restaurants, generally all dining areas and five percent of fixed tables (but not less than one) must be accessible.
· In medical care facilities, all public and common use areas must be accessible.  In general purpose hospitals and in psychiatric and detoxification facilities, ten percent of patient bedrooms and toilets must be accessible.  The required percentage is 100 percent for special facilities treating conditions that affect mobility, and 50 percent for long-term care facilities and nursing homes.
· In libraries, all public areas must be accessible.  In addition, five percent of fixed tables or study carrels (or at least one) must be accessible.  At least one lane at the checkout are and aisles between card catalogs, magazine displays, and stacks must be accessible.
· In hotels, four percent of the first 100 rooms and approximately two percent of rooms in excess of 100 must be accessible to persons with hearing impairments (i.e., contain visual alarm, visual notification devices, volume-control telephones, and an accessible electrical outlet for a TDD) and to persons with mobility impairments.  Moreover, an identical percentage of additional rooms must be accessible to persons with hearing impairments.
· Technical and scoping requirements for alterations are sometimes less stringent than those for new construction.  For example, when compliance with the new construction requirements would be technically infeasible, one accessible unisex bathroom per floor is acceptable.
XII. Examinations

· Certain examinations or courses offered by a private entity (i.e., those that are related to applications, licensing, certification, or credentialing for secondary or postsecondary education, professional or trade purposes) must either be given in a place and manner accessible to persons with disabilities, or be made accessible through alternative means.
· In order to provide an examination in an accessible place and manner, a private entity must –
· Assure that the examination measures what is intended to measure, rather than reflecting the individual’s impaired sensory, manual, or speaking skills.
· Modify the examination format when necessary (e.g., permit additional time).
· Provide auxiliary aids (e.g., taped exams, interpreters, large print answer sheets, or qualified readers), unless they would fundamentally alter the measurement of the skills or knowledge that the examination is intended to test or would result in an undue burden.
· Offer any modified examination at an equally convenient location, as often, and in as timely a manner as are other examinations.
· Administer examinations in a facility that is accessible or provide alternative comparable arrangements, such as providing the examination at an individual’s home with a proctor.
· In order to provide a course in an accessible place and manner, a private entity may need to –
· Modify the course format or requirements (e.g., permit additional time for completion of the course.)
· Provide auxiliary aids, unless a fundamental alteration or undue burden would result.
· Administer the course in a facility that is accessible or provide alternative comparable arrangements, such as provision of the course through videotape, audiocassettes, or prepared notes.
XIII. Enforcement of the ADA and its Regulations

· Private parties may bring lawsuits to obtain court orders to stop discrimination.  No monetary damages will be available in such suits.  A reasonable attorney’s fee, however, may be awarded.
· Individuals may also file complaints with the Attorney General who is authorized to bring lawsuits in cases of general public importance or where a “pattern or practice” of discrimination is alleged.
· In suits brought by the Attorney General, monetary damages (not including punitive damages) and civil penalties may be awarded.  Civil penalties may not exceed $50,000 for a first violation or $100,000 for any subsequent violation.
XIV. Technical Assistance

· The ADA requires that the Federal agencies responsible for issuing ADA regulations provide “technical assistance.”
· Technical assistance is the dissemination of information (either directly by the Department or through grants and contracts) to assist the public, including individuals protected by the ADA and entities covered by the ADA, in understanding the new law.
· Methods of providing information include, for example, audio-visual materials, pamphlets, manuals, electronic bulletin boards, checklists, and training.
· The Department issued for public comment on December 5, 1990, a government-wide plan for the provision of technical assistance.
The Department’s efforts focus on raising public awareness of the ADA by providing –

· Fact sheets and pamphlets in accessible formats
· Speakers for workshops, seminars, classes, and conferences,
· An ADA telephone information line, and
· Access to ADA documents through an electronic bulletin board for users of personal computers.
· The Department has established a comprehensive program of technical assistance relating to public accommodations and State and local governments.
· Grants will be awarded for projects to inform individuals with disabilities and covered entities about their rights and responsibilities under the ADA and to facilitate voluntary compliance.
· The Department will issue a technical assistance manual by January 26, 1992, for individuals or entities with rights or duties under the ADA.
RESOURCE MATERIALS

Resource Materials

The resource materials section contains the following information:

A.) An Employment Process Under ADA Decision Model (developed by Champion International).

B.) Information for interviewing persons with disabilities

C.) Information regarding advancement for persons with disabilities.

D.) Information regarding reasonable expectations

E.) Information regarding working relationships with rehabilitation counselors.

F.) A sample Job Analysis Format.

G.) A completed Sample Job Analysis

H.) A modified Job Analysis Format

Employment Process Under ADA 

Decision Model
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INTERVIEWING PERSONS WITH DISABILITIES

1. Explain to the candidate that all questions relating to disabling conditions are for purposes of placement and not to place a barrier to employment.

2. Obtain necessary relevant data regarding disability so it can be evaluated in light of the job under consideration.

3. Give the candidate information about the job:

· Mental requirements, and

· Physical requirements

4. When feasible, the interviewer should show the applicant the job and/or workplace.  Often the candidate will have adapted to a physical barrier which may seem insurmountable to the interviewer.

5. The interviewer must know the essential functions of the job.  Such functi9on must be related to the specific job or jobs for which the individual is being considered, and must be supported by business necessity.

6. Where applicable, openly explore the individual’s ability to perform job duties which may require:

Sight

Hearing

Walking

Climbing stairs/ladders

Ability to grasp things

Telephone answering

Ability to write/type

Lifting over ____ lbs.

Repetitive bending & lifting

Anything other than bench or desk work

Crane or mobile equipment

Two handed dexterity

Working at heights

Toxic/chemical handling

Repetitive kneeling

Exposure to inclement weather

Ability to communicate

Ability to hear

Accurate distant vision

Other job functions required 

 by the job under consideration

INTERVIEWING PEOPLE WITH DISABILITIES (continued)

7. Reasonable accommodations should be considered by the interviewer.

These may be:

· Areas of accommodation – 

a. Changes in working conditions or layout.

b. Adjustments in equipment or supplies.

c. Adjustments in systems or procedures.

· What are the possible cost implications?

     After exploring these areas, it may be necessary to discuss the particulars with the   

     appropriate department or person who is responsible for a final decision for the hiring.

8. When a “no fit” situation arises take these steps:

a. Give enough information so the applicant knows why there is no fit.

b. Conclude the interview in a respectful manner.

c. Record your conclusions and attach it to the application form.

     Remember, you may be required to prove that the applicant could meet the essential functions    

     of the job and was not qualified.

ADVANCEMENT FOR EMPLOYEES WITH DISABILITIES

Present employees also have the right to consideration for transfer or promotion as a person with a disability if they request it.  If you receive a request, observe the following:

1. Verify the fact that they have a disability by medical examination if not visually obvious.

2. Ask the person what job interest they have beyond their present position.

3. Determine if they have the qualifications in education, experience, etc., to perform the job in which they indicate interests.

4. If otherwise qualified except for their disability, determine what, if any accommodation can be made whereby they can perform the job in question.  If you have doubts as to whether or what accommodations could be made, ask the employee with a disability for suggestions as to what accommodation could be made.

5. If accommodations cam be made, inform him/her that they will be considered for the next vacancy along with other qualified candidates.

6. If accommodation cannot be made or he/she is not otherwise qualified, so inform them.  Also inform them that they will not be given further consideration until he/she becomes qualified in the future.

REASONABLE ACCOMODATION

If an individual with a disability is otherwise qualified for a particular position, the employer is to make adjustments to fit the fob and/or working environment to the person’s disability – to the extent this would be reasonable and does not cause “undue hardship” for the Company…

Determining the Need and Extent of Accommodation

1. Does the disability bar the person from performing the essential functions of the job?

2. If it does, what part of the job is affected by the disability?

3. Can that part of the job be changed?  Is that part of the job necessary to overall efficiency?  If it can be changed without loss of efficiency or other “undue hardship”, this should be done to satisfy the “accommodation” requirement.

The following are guidelines for accommodation:

1. Obviously, cost of making the necessary changes to effectuate the accommodation is a critical consideration.  This will vary depending on the size, number of employees, availability of maintenance people to make changes, etc.

For example, a small organization with 25 employees may not be able to make extensive physical changes (wheelchair ram, etc.) while a larger organization of 250 employees with maintenance employees may be able to with relatively small expense.

2. There will be occasions where the only accommodation would cause an “undue hardship on the conduct of business”.  That is, the expense is too great to warrant the cost of changes or the accommodation would cause a loss in efficiency.  Where this is the case, the reason for your decisions not to make accommodation should be fully documented.

Each case must rest on its own merits.  In all cases, the person with the disability must be qualified to perform the job.  If not so qualified, no accommodation need be considered.

EXAMPLES OF ACCOMMODATION

1. Permitting an individual recovering from a hearth attack longer than normal breaks or lunch periods for the purpose of rest.

2. Enlarging the door to rest room and toilet stall to permit entrance with a wheelchair.

3. Permitting the person with a disability to by-pass a job in a progression he/she cannot perform because of his/her disability (after conferring with the union, where applicable.)

4. Transferring an individual with epilepsy from equipment, which would injure him/her upon having a seizure.

5. On occasion, you may have reservations about a person’s ability to successfully qualify during the probationary period.  If it is felt that additional time is needed to adequately evaluate the person’s ability to qualify, you may consider extending the probationary period.

6. If a person with a disability has not satisfied the job requirements during a training period but you have documented reasons to believe he/she is making progress and can qualify, you may consider extending the training period.

7. Ensure that persons with disabilities have ready access to the employment office for purposes of making application.  When this is architecturally impractical, you may make arrangements in advance to meet the person and utilize an alternate site that would facilitate his/her making application.

POSSIBLE WORKING RELATIONSHIP 

WITH REHABILITATION COUNSELORS

Step I

Initial Contact

· Telephone the rehabilitation counselor in your are, explain who you are, and the request an appointment to visit and discuss how you and the rehabilitation counselor can work together in a mutually beneficial manner.

Step II

First Face-to-Face Visit

· Ask the rehabilitation counselor to explain how their service is structured and what services are available.

· Stress your particular expectations which may include:

1. Help you save time and money by referring qualified individuals with disabilities, screened to match your job needs.

2. Serve as an on-going resource in helping to arrange on-the-job training, apprenticeships, and probationary work periods.

3. Assist in dealing with specific on-job problems or in solving any personal difficulties that interfere with work, or in helping you terminate an unsuccessful placement.

4. Provide post-employment counseling, job coaching, training/retraining supportive services, etc. for new employees with disabilities and employees who become disabled.

5. Assist in educational and attitudinal training programs of your supervisory, management, and other personnel.

6. Provide technical consultation and information on making necessary accommodations, architectural barrier removal, job restructuring, job design, and adaptive techniques essential to allow employment of the person with the disability, and provision of a job opportunity offering promotion.

Step III
Second Face-To-Face Visit

· Tour facility (office and plant).

· Familiarize the rehabilitation counselor with the typical jobs.

· Explain your interest in matching a qualified individual with a disability to a future job opening.

· Mention that you will call the rehabilitation counselor when an opening occurs.

Step IV
Matching Skills to Job Vacancy

· Call the rehabilitation counselor and explain the job and the essential functions required to perform it.

· Tell the rehabilitation counselor to screen potential applicants and to inform you if there appears to be a match.

· Make sure the rehabilitation counselor understands that he/she is not to inform potential applicants of a job possibility before you have had the opportunity to review the applicant’s qualifications and background.

Step V

The Interview

· Interview the candidate(s).

· Ask the candidate(s) “future” supervisor to interview the applicant(s).

· Explain and show the job to the candidate(s).

· Document the interview.

Step VI
The Selection

· Make the conditional offer.

· Discuss the candidate(s) and the reasonable accommodations, if any, that would have to be made with the future employee’s supervisor and your superior.

· Make and document a decision – following up with each candidate and the rehabilitation counselor.

· The selected candidate may be the best source to assist you in determining what, if any, accommodation(s) will be necessary.

Step VIII
Accommodation

· Make the accommodation (if necessary).

Step IX
Orientation

· Provide the new employee with your regular orientation program.

· The rehabilitation counselor can assist you with any additions to the program if necessary.

Step X

Follow-Up

· Initially, you and the supervisor should follow up on the progress of the employee on a periodic basis.

· Ask the rehabilitation counselor to follow-up.

Step XI
Communication

· Keep the rehabilitation counselor informed on how the employee is progressing and seek assistance immediately if any problem(s) arise.

SAMPLE JOB ANALYSIS FORMAT

POSITION TITLE:

D.O.T. TITLE:

D.O.T. CODE:

INDUSTRY:

EMPLOYER:  XXYYZZ
OBSERVATION/ANALYSIS SITE:

PARTICIPANT/TITLE:

CONTENTS

1. NARRATIVE JOB DESCIPTION AND PRINCIPAL JOB DUTIES:

2. PHYSICAL ACTIVITY AND STRENGTH REQUIREMENTS:

3. OTHER FACTORS:

SECTION 1.

Description of the Jobs:
SECTION 2

Physical Activity and Strength Requirements

PHYSICAL DEMANDS


Standing –


Walking –


Sitting – 

STENGTH


Lifting –


Carrying – 


Pushing – 


Pulling – 

CLIMBING – 

BALANCING – 

STOOPING –

KNEELING –

CROUCHING –

CRAWLING –

REACHING below waist level –

REACHING overhead – 

REACHING at torso level – 

TWISTING –

HANDLING – 

FINGERING – 

FEELING – 

TALKING – 

HEARING –

SEEING – 

Rating:  Sedentary 

Light   

Medium
Heavy

Very Heavy

Frequency scale:


Occasionally:

1% - 33% of the work day


Frequently:

34% - 66% of the work day


Continuously:

67% - 100% of the work day

GENERAL COMMENTS:

SECTION 3

	OTHER FACTORS


	COMMENTS

	ENVIRONMENT

    Inside:

    Outside:

    Floor Surface:


	

	EXTREME COLD


	

	EXTREME HEAT


	

	WET AND/OR HUMID


	

	NOISE/DECIBELS


	

	VIBRATION


	

	
HAZARDS

   Mechanical                                   

   Electrical

   Burns

   Explosives

   Radiant Energy

   Other

ATMOSPHERIC

CONDITIONS

    Fumes

    Odors

    Dusts

    Mists

    Gases

    Ventilation

    Other
	


SECTION 3 (Continued)

MACHINES, TOOLS AND EQUIPMENT:

SAFETY EQUIPMENT

OPTIONAL /MANDATORY:


Hard Hat – 


Ear Protection –


Safety Shoes – 


Eye Protection – 


Shin Guards – 


Metatarsal Guard – 


Gloves –


Dust Masks – 


Other – 

KNOWLEDGE AND EDUCATION/TRAINING:

WORKING HOURS/DAYS:

SAMPLE

COMPLETED JOB ANALYSIS 

POSITION TITLE: 



Utility Person

D.O.T. TITLE:



Machine Cleaner

D.O.T. CODE:



699.687-014

INDUSTRY:




Pulp & Paper

EMPLOYER:



Champion International Corp.

OBSERVATION/ANALYSIS SITE:
Old Wood Room – Bucksport Mill

PARTICIPAN/TITLE:


Sally Grant

CONTENTS

1. NARRATIVE JOB DESCRIPTION AND PRINCIPAL JOB DUTIES:

As obtained by job site interview and observation.

2.  PHYSICAL ACTIVITY AND STRENGTH REQUIREMENTS: As obtained by job site interview, observation, and specific tests and measurements.

3.  OTHER FACTORS: Including environmental conditions, hazards, tools, equipment, knowledge, training/education, working hours, and days.

SECTION 1 

Description of the Job:

· The primary responsibility of this position is to keep the chip system area clean and free of chips, sawdust and debris using a broom, shovel, wheelbarrow and air hose.  The position also requires cleaning wood and debris from under #11 wood conveyor using a rake and shovel.

· The utility person also assists other workers in the department and may be required to sort and pull wood and monitor the chip and wood conveyor systems (See Sorter A; conveyor operator).

· It should be noted that the weights documented in this analysis were taken in Summer.  It should be assumed that they will increase in the Winter and Spring due to a high water content and the presence of ice and snow.

SECTION 2

Physical Activity and Strength Requirements;

PHYSICAL DEMANDS


Standing –


Walking – 80%

Sitting -     20%

STRENGTH:


Lifting- 
Shovel of chips – 8.2 lbs.




Wheelbarrow of chips – 30 lbs.




Wood as needed – 80 to 160 lbs.


Carrying-
Shovel – 6lbs.




Rake


Pushing-
Chips and sawdust with shovel – 10lbs.




Broom – 33lbs.




Wheelbarrow – 30lbs.


Pulling - 
Debris from conveyor – 16lbs.

CLIMBING - 


Frequently – up to 158 lbs.

BALANCING - 


Occasionally – on wood conveyor

STOOPING - 


Frequently – sweeping and cleaning

KNEELING -



Occasionally – cleaning under #15 & #17A

CROUCHING- 


Occasionally

CRAWLING - 


Occasionally – under screens to clean

REACHING below waist level -  
Occasionally

REACHING overhead - 

Occasionally

REACHING at torso level-

Occasionally

TWISTING- 



Continuously

HANDLING- 


Continuously

FINGERING- 


Occasionally

FEELING - 



Occasionally – give information.

TALKING - 



Occasionally – give information

HEARING - 



Continuously

SEEING - 



Continuously

Rating:
 Sedentary 
Light
Medium
Heavy
Very Heavy

Frequency scale:




Occasionally:

1% - 33% of the work day




Frequently:

34% - 66% of the work day




Continuously:

67% - 100% 

GENERAL COMMENTS:

SECTION 3

	OTHER FACTORS


	COMMENTS

	
ENVIRONMENT

    Inside:

    Outside:  100%

    Floor Surface:   Concrete


	- and wood.

	EXTREME COLD                           Yes


	- in winter

	EXTREME HEAT                           No


	

	WET AND/OR HUMID                   Yes


	- at times – rain or snow

	NOISE/DECIBELS                          


	- over 85 decibels, ear protection mandatory

	VIBRATION


	

	
HAZARDS

   Mechanical                                      yes

   Electrical                                         no

   Burns                                               no

   Explosives                                        no

   Radiant Energy                               no

   Other                                                yes     

ATMOSPHERIC

CONDITIONS

    Fumes                                             yes

    Odors                                              yes

    Dusts                                               yes   

    Mists                                               no

    Gases                                              yes   

    Ventilation                                     yes

    Other            
	- solvents, dujet for cleanup

- carbon monoxide from truck

- wood

- very dusty from sawdust & chips

- occasionally odor when changing chlorine 

  tanks. 




SECTION 3 (CONTINUED)

MACHINES, TOOLS AND EQUIPMENT

Broom, shovel, hoe, rake, wheelbarrow, pick pole and pulp hook.

SAFETY EQUIPMENT


OPTIONAL/MANDATORY:


Hard Hat



Optional


Ear Protection


Mandatory when chipping


Safety Shoes



Mandatory


Eye Protection


Mandatory


Shin Guards



Not applicable


Metatarsal Guard


Not applicable


Gloves




Mandatory


Dust Masks



Optional


Other




Rain gear during wash-up.

KNOWLEDGE AND EDUCATION/TRAINING.

None required.  2 days to feel comfortable doing job.

WORKING HOURS/DAYS

Day job.

MODIFIED JOB ANALYSIS FORMAT

JOB TITLE:

DESCRIPTION: 

GENERAL EDUCATION REQUIREMENTS:

WORK HOURS:

SALARY RANGE:

DOES JOB REQUIRE: 1
Reading Ability

Yes

No

Mathematical Ability

Yes

No

Written Language Ability
Yes

No

Describe material to be read, mathematical functions and written assignments.

PHYSICAL DEMANDS: 1(8-hour workday; Rarely 1-10%;  Occasionally 11-33%;  Frequently 34-66%; Continuously 67-100%)

Specify % of time and describe duties performed for:

STANDING:

WALKING:

SITTING:

BENDING:

CROUCHING/STOOPING:

KNEELING:

SQUATTING:

CRAWLING:

TWISTING:

CLIMBING:

PUSHING/PULLING:

LIFTING:

CARRYING:

REACHING:

MANUAL/FINGER DEXTERITY:

COMMUNICATION DEMANDS:

ENVIRONMENTAL DEMANDS:

Extreme heat or extreme cold:

Extreme noise/vibrations:

Any hazards:

Atmospheric conditions: Dust/fumes/ventilation

OTHER JOB CHARACTERISTICS:

(Please describe)

Are there licenses/certificates required?

Is training provided by the company?

Conducted by and prepared with supervisor, co-worker, HR or others:

Determine Hiring Needs





Determine Qualifications For Position





Notify Recruitment Sources





Applicants are not referred to Interviewer





Applicant 


Denied Employment





Applicant 


Denied Employment





Conditional


 Job Offer Made





Post Employment Physical





Job Demands Compared to Physical





Essential Functions Compared to Individual’s Backgound





Offer 


Withdrawn





Job Offer Confirmed











� On each of these areas indicate whether the duties performed are essential or marginal.
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